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  With the development of the Internet, online game live broadcast has been 
mushrooming and becoming the most popular way of entertainment. 
  Based on the the Copyright Law, Regulations for the Implementation of the 
Copyright Law of the People's Republic of China, Berne Convention, the TRIPs 
Agreement, the WIPO Copyright Treaty and the domestic and foreign literature 
research to solve the issues from “Sina Corp. v. Beijing Tianying Kyushu”and 
“HaoMao TV v. DouYu TV”, such as works of pictures of online game live-streaming , 
the relationship between copyright law and online game live-streaming, the work 
properties among the game manufacturers, personal players, and live platform and the 
relationship between the Fair Use and live-streaming. 
  First of all, according to the originality of copyright to evaluate online games 
continuous screen, live-streaming pictures of online game and the personal player's 
game live-streaming pictures can be protected by similar Film works of copyright law. 
  Secondly, based on three kinds of objects those mentioned above, there are five 
subjects involved in online game live-streaming, such as the game manufacturers, those 
who hold game competition, personal players, streamer and live platform. For games 
that do not give players the creation of spaces, the author of online games, online games 
continuous screen is the game manufacturers. And the author of the pictures of online 
game live competition is those who hold game competition. The reason is that the game 
manufacture and those who hold game competition invest a lot of resources and money 
to develop online game and hold the game competition. As for the online game live-
streaming screen for personal players, according to the difference of originality of live-
streaming screen, the status of personal players are divided into the author of derivative 
works, performers and consumers. However, it is hard for player to become the author 
of derivative works. While the streamers are the authors of their original commentary. 















  Last but not least, based on commercial purpose, live platform constitutes direct 
infringement because live platform broadcasts the competition of online without the 
permission. The process of players’ broadcasting includes diversity, whether it 
constitutes infringement and can not be generalized. Under the narrow provisions of 
three step inspection methods of copyright law, the four elements of reasonable use are 
used to judge. However, in the long way, the judgment of fair use is uncertain to the 
player's live infringement. In order to solve the problems of fair use, the introduction 
of implied permission is an appropriate way to balance the interests of game 
manufacture, live platforms and gamers. 
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  一、研究目的 
2014 年，我国国务院在常务会议推动了广播电视网与交互式网络电视服务
平台建设以明确规范游戏直播行业。同年，中国移动领先推出 4G 网络使得网络
技术纯熟进而开启互联网的发展。根据“易观”于 2016 年 7 月 22 日发布的《中
国游戏直播市场专题报告 2016》指出 2015 年我国游戏实况直播市场用户已经达
到 1.1 亿人。随着网络游戏实况直播市场的迅速拓展，由网络游戏实况直播所引
起的网络游戏著作权纠纷陆续浮上台面。例如：2014 年的“网易公开禁止 YY 直
播梦幻西游 2”、2015 年的“七煌指责腾讯盗播.ONG 赛事”、“韩国英雄联盟
职业选手 Faker 要求 Twitch 停止其网站用户盗播行为”、“上海耀宇诉斗鱼著作
权侵权及不正当竞争案”、“上海壮游诉广州硕星”等网络游戏著作权侵权案。
随着网络游戏实况直播技术私人用户容易取得，相对反映我国《著作权法》对网
络游戏实况直播及相关主体保护的不足。其中，又以 2015 年 9 月 24 日上海市浦
东新区人民法院针对“上海耀宇诉广州斗鱼一案做出（2015）浦民三（知）初字






































东新区人民法院（2015）浦民三（知）初字第 529 号之“奇迹 MU 案”以及美国







游戏开发者、直播平台、游戏玩家间的平衡，促进直播产业的发展。   
  三、文献综述 


























































文规定，但根据 WIPO 的《The Legal Status of Video Games：Comparative Analysis 
in National Approaches》一文显示日本最高法院裁判所在 H12-JU-952 案中认定
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